and H to 18 Inches long (6/25, Tr. 86; 143). Lewis testified that even
if complainant had initially misunderstood what kind of metal Shepherd had
intended for the repairmen to use in raising the canopy, no confusion
about a chain link verses a coupling link should have existed after com-
plainant and his three repairmen had discussed the raising of the canopy
when complainant finally reached the working section about 2:15 a.m. on
Monday, April 21, 1980 (6/25, Tr. 144; 6/24, Tr. 28).

Complainant testified that he told Lewis not to do any work on the
canopy until he had arrived underground to discuss the canopy with Lewis
(6/24, Tr. 22).  Although Lewis fails to recall that complainant gave
him any such instructions (6/25, Tr* 112), one of the repairmen, Gross,
testified that Lewis told them that complainant did not want any work done
on the canopy until complainant had arrived on the section (6/25j Tr. 162).
Complainant did not arrive on the section until Lewis brought him in on a
rail car about 2:15 a.m. (6/24; Tr. 28).  Shortly thereafter all four men
discussed the method which should be used to raise the canopy and, although
complainant and Gross claim that it was complainant's decision (6/24, Tr.
34; 6/25, Tr. 168), while the other two repairmen, Lewis and Hall, say that
complainant left the decision up to the repairmen (6/25, Tr. 48; 91; 112;
135), the men unanimously concluded that the best way to raise the canopy
was to swap the position of the canopy's legs by moving the front legs to
the rear and the rear legs to the front because the front legs were longer
than the rear legs (6/24, Tr. 34; 6/25, Tr. 90).  One reason that the re-
pairmen decided to switch the legs' position was that they had put the
canopy on in the first place and had Incorrectly Installed the canopy with
the shortest legs in front (6/24, Tr. 53; 6/25, Tr. 145).  Therefore, they
concluded that the canopy would probably meet Shepherd?s approval If they
simply reinstalled the canopy in the manner it should have been installed
in the first instance.

Since the canopy was wider in the rear than it was In front (6/24,
Tr. 54), and since the holders for the canopy's front legs protruded up-
ward from the loading machine at an angle (6/24, Tr. 56; 6/25. Tr. 90),
the canopy could not be raised in the rear simply by taking it off and
turning It around.  Therefore, Lewis cut off all four of the canopy's
legs with a cutting torch. When Lewis rewelded the legs to the canopy,
he forgot to allow for the angle of the holders for the front legs and
rewelded all four legs to the canopy in a straight position (6/25, Tr.
90).  The result was that the rear legs went Into the rear holders, but
the front legs would not go into the front holders.  Consequently, all
three repairmen and complainant worked from about 6 a.m. to quitting time
at 6:45 a.m. 3/ In an effort to get the front legs into their holders,
but they never did succeed in doing so (6/24, Tr. 46-47; 6/25, Tr. 19;
170).

T7Although the actual quitting time was 7 a.m., the miners left the
underground working section at 6:45 a.m. so as to be outside the mine
and ready to go home by 7 a.m.
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